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STATEMENT OF THE | SSUES

Shoul d Respondent, Agency for Health Care Adm nistration,
rate Petitioner, Capital Health Care Center's nursing hone
facility license "conditional" for the period March 9, through
May 4, 2000? Section 400.23(7), Florida Statutes. In
particul ar, has Petitioner violated the requirenents of Tag F324
as determ ned in Respondent's periodic survey concl uded on
March 9, 2000? |Is Tag F324 a "Class IIl" deficiency? Section
400. 23(8)(b), Florida Statutes. In the event that Petitioner is
shown to have violated Tag F324 and the Tag is found to be a
Class Il deficiency, the parties agree that Petitioner was
subject to a "conditional" |icense from March 9, through
April 10, 2000. D d the results of the Respondent's survey
concl uded on March 9, 2000, reveal violations of Tags F371 and/ or
F372, "Class II1" deficiencies that were not corrected before
April 10, 2000, the date upon which Respondent resurveyed
Petitioner's nursing hone facility? |If the alleged violations of
Tags F371 and/or F372 were proven as of the survey that concl uded
on March 9, 2000, and were not corrected by April 10, 2000, when
the facility was resurveyed, the parties agree that Petitioner
held a "conditional" license fromApril 10, 2000, until such tine
as the last of Tag F371 of Tag F372 deficiencies were corrected.
Further, the parties agree that failing Petitioner's proof of the
date upon which the Tag F371 and/or Tag F372 deficiencies as

established were corrected, Petitioner's |license was properly



rated as a "conditional"” license until May 4, 2000, the date upon
whi ch Respondent conducted a third survey in the series of
surveys directed to the Petitioner and found no further

vi ol ations?

PRELI M NARY STATEMENT

Respondent assigned Petitioner a "conditional" |icense for
the skilled nursing facility operated by Petitioner. The
begi nning period for that |icense was March 9, 2000. The parties
agree that the concluding date was May 4, 2000. Petitioner
contested assignnent of a "conditional" license for that period
by requesting a formal hearing to be conducted pursuant to
Sections 120.569 and 120.57(1), Florida Statutes. On May 11,
2000, the Division of Admnistrative Hearings was notified that
Petitioner desired a fornmal hearing. Respondent requested
assignment of an Adm nistrative Law Judge to conduct proceedi ngs
| eading to a recomended order resolving the fact disputes and
recomendi ng the | egal outcone. The case was assigned and the
heari ng ensued.

By stipulation the parties agreed that Respondent bore the
burden of proof in the proceeding to show that there was a basis
for inmposing the "conditional"” rating on Petitioner's |icense.

I n support of that proof Respondent presented the w tnesses
Christine Frazier, Wanda Sapp, Ethel dinton, Edith Golden, Mra
Fl ores, and Anne McElreath. Respondent's Exhibits nunbered 1

through 15 were admtted. |In reference to Respondent's Exhibits



3 through 8, those exhibits have been sealed to avoid the
revel ati on of Resident 21's name, in that, although redacted, the
name can be seen on the exhibits. Petitioner presented Patricia
Johnson and Paul Kobary as its witnesses. Petitioner offered no
exhi bi ts.

The parties filed a joint pre-hearing stipulation which has
been utilized in preparing the recommended order.

Certain hearsay statenents are attributable to Resident 21
who resided in Petitioner's nursing honme, when the initial survey
was conducted in March 2000. This refers to the alleged Tag F324
violation in which the Petitioner nmust ensure that Resident 21
recei ves adequat e supervi sion and assi stance devices to prevent
accidents. Respondent accuses the Petitioner through its
enpl oyees of inproperly transferring Resident 21 froma
wheel chair to Resident 21's bed. It is alleged that two
Certified Nurses Assistants (CNAs) enployed by Petitioner used an
i nproper nmeans to lift Resident 21 resulting in a fracture in the
vicinity of the resident's ankle. \Wether the hearsay statenents
attributable to Resident 21 are exceptions recognized in Section
90.803(24), Florida Statutes, was unresolved at hearing.?!

A hearing transcript was filed on Septenber 27, 2000.
Requests were made for additional tinme to file proposed
recommended orders. The nobst recent request was granted
extending the tinme for filing proposed reconmended orders until

Novenber 3, 2000. By these arrangenents the parties have wai ved



the requirenent that the recommended order be entered within 30
days of receipt of the hearing transcript. Rule 28-106. 216,
Florida Adm nistrative Code. Proposed recomended orders were
filed. They have been considered in preparing the recommended
or der.

FI NDI NGS OF FACT

Stipul ated Facts

1. Petitioner is a nursing hone |icensed by Respondent
pursuant to the authority granted in Chapter 400, Florida
Statutes. Petitioner is |ocated at 3333 Capital Medi cal
Boul evard, Tall ahassee, Florida 32308.

2. On March 6 through March 9, 2000, Respondent conducted a
survey at Petitioner's facility. As a result of that survey,
Respondent al |l eged that Petitioner was not in conpliance with the
requi renents of Tag F203, Tag F324, Tag F371, and Tag F372.

3. On April 10, 2000, Respondent conducted a revisit survey
at Capital. As a result of that survey, Respondent determ ned
that Petitioner had corrected the deficiencies alleged under Tag
F203 and F324. Respondent alleged that Petitioner had failed to
correct the deficiencies alleged under Tag F371 and Tag F372.

4. On May 4, 2000, Respondent conducted another revisit
survey at Capital and determ ned that all alleged deficiencies

had been corrected.



5. Tag F324 requires "the facility nust ensure that each
resi dent receives adequate supervision and assi stance devices to
prevent accidents." Respondent alleges that this requirenment was
not met during the March 6-9, 2000, survey, and that the
deficiency had a scope and severity of "G and constituted a
Class Il deficiency.

6. Tag F371 requires "The facility nmust store, prepare,

di stribute, and serve food under sanitary conditions."
Respondent al leges that this requirenent was not nmet during the
March 6-9, 2000, and the April 10, 2000, surveys and that the
deficiency had a scope and severity of "F' during the Mrch
survey, a scope and severity of "D' during the April survey, and
constituted a Cass Il deficiency at both surveys.

7. Tag F372 requires "The facility must di spose of garbage
and refuse properly."” Respondent alleges that this requirenent
was not nmet during March 6-9, 2000, surveys and that the
deficiency had a scope and severity of "D' and constituted a
Class Il deficiency at both surveys.

Tag F324

8. At times relevant to the inquiry Resident 21 has lived
in Petitioner's nursing hone.

9. On February 16, 2000, Resident 21 left the nursing hone
and visited her sister at the sister's hone. To prepare the
resident for her outing, two CNAs got Resident 21 up from her bed

in the nursing honme and placed her in a wheelchair. A lifting



hoi st was not used for this transfer. On this norning the two
CNAs did not use the nechanical lift, being unable to |ocate the
l[ift device. Therefore they opted to manually lift Resident 21
fromthe bed to the wheelchair. A sheet was used to lift
Resident 21 into her wheel chair.

10. At the time Resident 21 was paraplegic. She had had a
knee cap renoved and that leg was stiff. Wen referring to the
one leg as stiff, it describes the fact that the leg will not
bend at the knee.

11. On February 16, 2000, once in the wheel chair,

Resi dent 21 was transported to her sister's house by van or bus.
Resi dent 21 remained seated in her wheelchair for her visit with
her sister. Resident 21 was transported fromthe sister's hone
back to the nursing honme by van or bus, again remaining in the
wheel chair. Resident 21 was taken in and out of the van or bus
during the trips to and fromher sister's hone by use of a lift
in the vehicle.

12. On February 16, 2000, while visiting with her sister
Resi dent 21 offered no conplaint about pain or disconfort in her
| egs.

13. When Resident 21 returned to her room follow ng her
visit with her sister, two CNAs transferred her fromthe
wheel chair to her bed. The two persons who nmade this transfer
were not the sane persons as had placed Resident 21 in the

wheel chair earlier in the day. At the noment there was no |ift



pad under Resident 21 to facilitate the transfer by using the
mechanical lift. The |ift device attaches to the pad under the
upper thigh of a resident, and with the use of the hoist el evates
the resident fromthe wheelchair to the bed or fromthe bed to
t he wheel chair. One of the CNAs determ ned to manual ly transfer
Resident 21 fromthe wheelchair to the bed. This followed the
request of Resident 21 to be placed in her bed. Before
Resident 21 was lifted fromthe wheelchair to the bed she
conpl ained that her legs hurt.
14. At the tine that the CNAs noved Resident 21 fromthe
wheel chair to the bed there was a fitted sheet under Resident 21.
15. Wen Resident 21 was returned to her bed fromthe
wheel chair, one CNA grasped Resident 21's upper torso under her
arnms, while the other CNA |lifted Resident 21 by grasping her in
t he area behind her knees.

16. On this occasion in returning Resident 21 to her bed,
t he arm of her wheel chair was taken off and the foot rest
adjusted. During the transfer fromthe wheelchair to the bed and
after the resident was placed in the bed she offered no conpl ai nt
about her condition.

17. The CNAs in Petitioner's nursing home are trained to
use the pad with the hoist or to have two CNAs pick a person in
Resident 21's condition up by the upper torso and | egs in making

a transfer fromthe wheelchair to the bed.



18. In the event the pad is not avail abl e, under
Petitioner's policy, the CNAs may nmake a manual l[ift. The CNA
who normal |y worked with Resident 21 |ooked for the lifting pad
bef ore seeking the assistance of the other CNA to nmake a manual
l[ift. Having not |ocated the pad, she determ ned to seek the
assi stance of the other CNA to conduct the manual lift fromthe
wheel chair to the bed.

19. On February 17, 2000, Resident 21 conplained of |eg
pain. This led to an X-ray being perforned revealing a fracture
to the right ankle.

20. As revealed in the nurses' notes for Resident 21 in
expl ai ning the physical condition, Resident 21 refers to her foot
bei ng caught under the CNA's arm when the transfer was nade from
t he wheelchair to the bed. Wth this in mnd, and the
description by Resident 21 in the nurses' notes that an acci dent
had taken place at that tinme, it is inferred that the fracture
occurred to the resident's right ankle when being lifted fromthe
wheel chair to the bed upon the return fromher visit with her
Sister.

21. Notwithstanding the attenpt by the CNAs to use an
appropriate technique in the manual |ift fromthe wheelchair to
the bed, the resident's foot was caught under the CNA' s arm and

sonetinme during the process the ankle was fractured.



22. Results of in-service counseling provided to the CNAs
who manually lifted Resident 21 on February 16, 2000, revea
Petitioner's intent to rely upon the use of nechanical |ifting
devices in contrast to manual lifts as a policy matter.

23. During the March 6-9, 2000 |icensing survey conducted
by Respondent at Petitioner's facility, a Tag F324 citation C ass
|1 deficiency, was noted in relation to non-conpliance with the
facility expectation that the preferred patient transfer
techni que woul d be to enpl oy a nmechanical assist, not a nanual
assist when lifting residents. As described, the circunstances
were different for Resident 21. According to the summary of
deficiencies in survey Form 2567 executed during the survey, the
subsequent |ift fromthe wheelchair to the bed eventuated in a
fracture to Resident 21's |ower extremty. The referenced
deficiency for Tag F324 corresponds to 42 C.F.R Section
43.25(h) (2).

Tag F371

24. Tag F371 is in relation to 42 C.F. R Section
43.35(h)(2). This provision requires the nursing hone facility
to store, prepare, distribute, and serve food under sanitary
condi ti ons.

25. During the March 2000 survey conducted by Respondent at
Petitioner's facility, it was noted on the survey Form 2567 that
Tag F371 all eged deficiencies were discovered in the facility

kitchen. On March 7, 2000, it is alleged that six dessert bow s

10



and two plates were dirty with food residue on the surfaces of
t hose itens.

26. ©Ms. Myra Flores was a survey team nenber. She is a
public health nutrition consultant for Respondent. She holds a
bachel or of science degree in food and nutrition, a naster of
public health and nutrition and is a doctoral candidate. She is
a registered dietitian licensed in the State of Florida. She had
under gone the Surveyor M ninmum Qualifications Test allow ng her
to evaluate conplaints of health care facilities within federa
regul ati ons.

27. In her inspection in March 2000, Ms. Flores found
dessert bowl s and plates that were stored, indicating that they
had al ready been washed. Nonetheless the itens had food residue
on their surfaces. From her perspective as a public health
nutritionist, contamnation of utensils in facilities that house
resi dents who have conprom sed i mmune capacity is a concern.
There is an issue with food-borne illnesses. It can be inferred
that a nursing hone is a place in which residents have
conprom sed i nmune capacity.

28. M. Ann McElreath was assigned by Respondent to re-
survey Petitioner's facility. That re-survey was conducted on
April 10, 2000. Ms. MElreath holds an A S. degree in nursing
and a bachel or of science degree in psychol ogy. Her observations
concerning the re-survey were recorded on a Form 2567 dated

April 10, 2000. That formnotes an all eged repeat Cass I
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deficiency Tag F371 pertaining to observation of pans in a drain
rack with food particles on them According to the report,
di scussion was had with staff nmenbers in which it was stated that
the pans were itens waiting to be re-washed. Inspection of other
pans identified to be cleaned and ready for use again reveal ed
two out of four having food particles on the surface, according
to the report.

29. Wen MElreath inspected the facility kitchen on
April 10, 2000, she entered the kitchen and was standing by the
di sh-washi ng area where a staff nenber at the facility had just
conpl eted "doi ng the dishes" and there were al um numtype banking
pans draining. M. MElreath inquired of the attendant if those
pans had been finished, to which the enployee replied "yes."
Ms. McElreath picked up the pans and exam ned them and sone had
food particles on them This was pointed out to the enpl oyee.
M. Paul Kobary, Petitioner's nursing honme adm nistrator, was in
the kitchen at that tinme. 1In reference to those pans he stated
that those were pans that were going to be re-washed. After a
monment's hesitation, the other enployee at the facility agreed
with M. Kobary's comrent concerning the re-wash. M. MElreath
asked that the unnaned enpl oyee identify itens that were cl ean.
That woman pointed to a rack. M. MElreath pulled four
addi tional pans identified as being clean and found two of the

four to have food particles attached.
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Tag F372

30. Under 42 C F.R 8483.25(h)(3) is the reference to Tag
F372. This provision requires the nursing honme facility to
di spose of garbage and refuse properly.

31. As noted in Form 2567 for the March 200 survey,
Petitioner was alleged to have violated Tag F372.

32. During the March 2000 survey Ms. Flores observed
facility practices in connection with disposing of refuse. She
observed a garbage bin being transported fromthe facility
kitchen to the dunpsters that serve the facility. The materi al
bei ng transported was not covered. There was trash inside the
bin being renoved fromthe facility and boxes were piled on top
of the bin. Petitioner's enployee took the boxes and pl aced
those in one of the dunpsters. The dunpster in which the boxes
were placed through a side opening was then closed. An untied
pl astic container with garbage inside was then renoved fromthe
bin used for transport and then placed through a door on the side
of another dunpster. After which the dunpster where the untied
cont ai ner of garbage was |ocated was left partially open in that
t he door providing access to the dunpster was not conpletely
cl osed.

33. At hearing Ms. Flores expressed the concern that by
| eaving the side door opened to the dunpster in which the garbage
bag had been placed invited the harborage and the feedi ng of pest

and varm nts because that dunpster contained food refuse fromthe
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kitchen. The dunpster was | ocated outside of the facility in the
vicinity of the woods and grass neking the discarded food
avai l able to those pests.

34. Based upon the incident in which the dunpster had been
| eft open follow ng the disposal of the garbage bag, a Tag F372
i nci dent was recorded on Form 2567 corresponding to a Class ||
deficiency. In response Petitioner commntted to a plan of
correction to be concluded by April 8, 2000, concerning the
mai nt enance of refuse in closed containers. This refers to
cl osed dunpsters. Since that survey M. Paul Kobary the nursing
home adm ni strator checks twice a day to see that the dunpsters
are closed. Oher staff nenbers are assigned to check throughout
the day to assure that the dunpsters are cl osed.

35. In the re-survey conducted on April 10, 2000, another
alleged Cass Il deficiency was cited under Tag F372. This
citation was nmade by Ms. MElreath based upon the fact that one
of the dunpsters behind the facility allowed |Iiquid substances
Wi thin the dunpsters to | eak out the bottom M. MElreath was
concerned that the substance that had | eaked out under the
dunpster and in the imediate vicinity m ght have been picked up
on the wheels of wheelchairs. The wheelchairs were off to the
si de bei ng washed down by the staff. M. MEIreath worried that
once the wheelchairs were returned to the facility the
unidentified liquid attached to the wheels would be introduced

into the facility proper.
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36. The problemw th the | eaking dunpster was reported as
an uncorrected Class |1l deficiency associated with the probl ens
experienced with the dunpster with uncovered garbage described in
the March 2000 survey.

Nur si ng Home Scope and Severity Chart

37. The parties are bound by the Nursing Hone Scope and
Severity Chart which characterizes the severity of the alleged
deficiencies. Respondent's Exhibit 15. Under this schene a
severity of "G' represents actual harm but not imedi ate
jeopardy. Alleged deficiencies wth a severity of "D' and "F"
represent a potential for nore than m niml harm

CONCLUSI ONS OF LAW

38. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and the parties pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

39. Respondent licenses nursing honmes in Florida in
accordance with Chapter 400, Part Il, Florida Statutes.
Petitioner is a nursing hone |icensed under that part.

40. Respondent eval uates nursing honme facilities at | east
every 15 nonths to determ ne the degree of conpliance by the
licensee with regulatory rul es adopted under Chapter 400, as a
means to assign a license status to the nursing hone facility.

Section 400.23(7), Florida Statutes.
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41. The license status assigned to the nursing hone
followng the periodic evaluation is either a standard |icense or
a conditional |icense.

42. Standard licensure status and conditional |icensure
status are defined in Section 400.23(7)(a) and (b), Florida
St at utes, as:

(a) A standard |icensure status neans that
a facility has no class | or class |
deficiencies, has corrected all class Il
deficiencies wwthin the tinme specified by the
agency, and is in substantial conpliance at
the tine of the survey with criteria
established under this part, with rul es
adopt ed .

(b) A conditional |icensure status neans
that a facility, due to the presence of one
or nore class | or class Il deficiencies, or
class Il deficiencies not corrected within
the tine established by the agency, is not in
substantial conpliance at the tinme of the
survey with criteria established under this
part, with rules adopted by the agency,

43. If deficiencies are found during the periodic
evaluation, they are classified in accordance with the
definitions at Section 400.23(8)(a) through (c), Florida
Statutes, which state as foll ows:

(a) Cdass | deficiencies are those which the
agency determ nes present an i mm nent danger
to the residents or guests of the nursing
home facility or a substantial probability

that death or serious physical harm would
result therefrom
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(b) dass Il deficiencies are those which

t he agency determ nes have a direct inmmediate
relationship to the health, safety, or
security of the nursing honme facility
residents, other than class | deficiencies.

(c) dass Il deficiencies are those which
the agency determ nes to have an indirect or
potential relationship to the health, safety,
or security of the nursing honme facility
residents, other than class | or class |
defi ci enci es.
44, Respondent has authority to adopt rules to
classify deficiencies. Section 400.23(2) and (8),
Fl ori da Statutes.
45. In performng the periodic evaluation resort is nmade to
Rul e 59A-4.1288, Florida Adm nistrative Code. That rule refers
to nursing hones participating in Title XVIIl or XIX and the need
to follow certification rules and regul ations found at 42 C F. R
483. Petitioner nust conply with 42 C.F. R 483.
46. The eval uation process uses a Nursing Honme Scope and

Severity Chart which states:

NURSI NG HOVE SCOPE AND SEVERI TY CHART

Severity
| medi at e J K L
Jeopar dy SQC SQC SQC
Actual Harm G H [
Not |J SQC SQC
Potenti al for
more than D E F
M ni mal Harm SQC

17



Potenti al for
M ni mal Harm A B C
No renedi es
Commtnent to
Correct Not on
HCFA 2567

Scope | sol at ed Pattern W despr ead

A, B, & C = Substantial Conpliance

SQC = Substandard Quality Care, Section 483.13, 483. 15,
and 483. 25

47. From March 6 through 9, 2000, Respondent perforned a
licensure evaluation at Petitioner's nursing hone facility for
pur poses of assigning a licensure status. Respondent cited
Petitioner for an alleged Cass Il and two Class ||
deficiencies. By virtue of the Cass IlIl deficiencies, the tine
was established by Respondent for Petitioner to conplete
correction of the alleged Class Ill deficiencies. A further
eval uation was perfornmed on April 10, 2000, to ascertain
conpliance wwth the need to correct the alleged Cass I
deficiencies and it was determ ned the corrections were not made.

48. The alleged Cass | deficiency identified in the report
Form 2567 was referred to as Tag F324. Tag F324 in identifying
the protections to be afforded residents in Petitioner's nursing
home is designed to nmake certain that:

Each resident receives adequate supervision
and assi stance devices to prevent accidents.

49. Tag F324 is taken from42 C.F.R Section 483.25(h)(2).

18



50. 42 CF.R Section 483.25(h)(2) has as its intent:
That the facility identifies each resident
at risk for accidents and/or falls, and
adequately plans care and inplenents
procedures to prevent accidents.
An '"accident' is an unexpected, unintended
event that can cause a resident bodily
injury. It does not include an adverse
out cones associ ated as a direct consequence
of treatnent or care, (eg., drugs side
effects or reactions).
51. The alleged Cass Il deficiency associated with Tag
F371 di scovered in the March 2000 eval uation and all eged to be
uncorrected on April 10, 2000, relates the obligation to "store,
prepare, distribute and serve food under sanitary conditions."
Tag F371 is taken from42 C F.R Section 483.35(h)(2). The
statenment of guidance to the surveyors describing guidelines for
42 C.F. R Section 483.35(h)(2), defines "sanitary conditions" as
"storing, preparing, distributing, and serving food properly to
prevent food-borne illness.™
52. The Tag F372 item an alleged Class IIl deficiency,
di scovered in the March 2000 eval uati on and al |l egedly uncorrected
before April 10, 2000, as noted in the re-inspection refers the
need to "di spose of garbage and refuse properly."” Tag F372 is
taken from42 C. F. R Section 483.35(h)(3). The statenent of
gui dance to the surveyors pertaining to 42 C F. R Section

483.35(h)(3), reiterates that the intent is to assure that

garbage and refuse is properly disposed.
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53. The parties assert, and it is accepted, that Petitioner
is substantially affected by the issuance of the conditional

license for the period in question. See Daytona Manor Nursing

Hone v. AHCA, 21 FALR 119 (AHCA 1998). Thus, Petitioner has

standing to oppose the Respondent's intent to rate Petitioner's
nursing home |license as conditional for the period March 9

t hrough May 4, 2000. 1In this context, Respondent bears the
burden of proof of alleged deficiencies and consequences for the

deficiencies. Florida Departnment of Transportation v. J. WC,

Conpany, Inc., 396 So. 2d 778 (Fla. 1stDCA 1981); and Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1stDCA 1977). Findings of facts in association with that
burden are based upon a preponderance of the evidence. Section
120.57(1)(j), Florida Statutes, failing a contrary instruction
set forth in Chapter 400 Part 11, Florida Statutes.

54. As revealed in the March 2000 survey, Petitioner
through its enployees did not utilize the normal assistance
device, the lift, in transferring Resident 21 from her wheel chair
to her bed. Resident 21 was a person who was at risk for an
accident. The facility through its enployees failed to inplenent
the procedure of using the lift as a means to prevent the
accidental fracture in the area of the ankle when that transfer
was made. This deficiency had a direct and i nmedi ate
relationship to the health and safety of Resident 21. The

failure to enploy the lift constituted a Class Il deficiency.
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G ven actual harm caused by using a manual lift in lieu of the
normal procedure to use the nechanical lift, the incident was
measured in its scope and severity as "G' on the nursing Home
Scope and Severity Chart.

55. Under Tag F371 in both March and April 2000, the
surveys revealed a simlar problemwth the storage of unsanitary
food i nplenments used for serving residents. These were Class ||
deficiencies representing an indirect or potential relationship
to the health of the nursing facility residents.

56. The scope and severity associated wth the probl em of
the storage of unsanitary food inplenments in March and April 2000
corresponds to "F' and "D' respectively, based upon the Nursing
Hone Scope and Severity Chart.

57. Following the April 10, 2000 re-survey no proof was
presented by Petitioner concerning the date upon which
corrections were made to the problemw th food particles on the
inplements in the kitchen. It was stipulated that that problem
had been alleviated on May 4, 2000, when the third survey was
conducted at Petitioner's facility.

58. Failing an explanation that the problemw th food on
t he pans observed on April 10, 2000, had been addressed prior to
the third inspection on May 4, 2000, the conditional |icense was
properly extended fromthe period March 9, 2000, through
April 10, 2000, until My 4, 2000.
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59. While problens that existed in the nursing home with
t he di sposal of garbage under Tag F372 are properly classified as
Class Il deficiencies, in that they represented an indirect or
potential relationship to the health of the facility residents,
the deficiencies were sufficiently different to |lead to the
conclusion that Petitioner had not failed to correct the original
Class Il deficiency within the tinme specified by Respondent.
The failure to keep the dunpster door closed can properly be
described as inviting harborage and feeding by pests and
varmnts. The hole in the dunpster bottom provides sone quality
of access for pests and varmnts. On the other hand, the
under | yi ng probl em di scovered in the March 2000 survey, the side
door to the dunpster not being adequately cl osed was attended by
havi ng persons check to see that it was properly closed. The
di scovery of the problemand its correction did not portend an
additional problemw th the dunpster, an inadequate seal at the
bottom of the dunpster. It was not a matter of failing to
correct the initial problem it was a matter of the discovery of
an additional problem Cdass IIl deficiencies on both occasions
were properly identified by the Nursing Hone Scope and Severity
Chart as "D'. The separate Tag F372 di scoveries do not
constitute reason to assign Petitioner's facility a conditional

licensure status. See Agency for Health Care Adm nistration v.

OCak Terrace Specialty Care Center, 21 FALR 3143 (AHCA 1999).
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RECOMVENDATI ON

Upon consi deration of the findings of facts and concl usi ons
of law reached, it is

RECOMVENDED:

That a final order be entered in which Respondent assigns
Petitioner a conditional license for the period March 9 through
May 4, 2000.

DONE AND ENTERED this 14th day of Decenber, 2000, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of Decenber, 2000.

ENDNOTE

1/ Section 90.803(24), Florida Statutes, states in pertinent
part:

(a) Unless the source of information or the
met hod or circunstances by which the
statenment is reported indicated a | ack of
trustworthi ness, an out-of-court statenent
made by an el derly person or disabled adult,
as defined in s. 825.101, describing any act
of abuse or neglect, any act of exploitation,
the of fense battery or aggravated battery or
assault or aggravated assault or sexual
battery, or any other violent act of the
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decl arant elderly person or disabled adult,
not otherw se adm ssible, is admssible in
evidence in any civil or crimnal proceeding
if:

1. The court finds in a hearing conducted
outside the presence of the jury that the
time, content, and circunstances of the
statenment provide sufficient safeguards of
reliability. In making its determ nation

the court may consider the nental or physical
age and maturity of the elderly person or

di sabl ed adult, the nature and duration of

t he abuse or offense, the relationship of the
victimto the offender, the reliability of
the assertion, the reliability of the elderly
person or disabled adult, and any ot her
factor deened appropriate; and

2. The elderly person or disabled adult
ei t her:

a. Testifies; or

b. Is unavail able as a wi tness, provided
that there is corroborative evidence of the
abuse or offense. Unavailability shal
include a finding by the court that the

el derly person's or disabled adult's
participation in the trial or proceeding
woul d result in a substantial |ikelihood of
severe enotional, mental, or physical harm
in addition to findings pursuant to

s. 90.804(1).

* * %

(c) The court shall make specific findings
of act, on the record, as to the basis for
its ruling under this subsection.

On February 16, 2000, Christine Frazier and Wanda Sapp were
wor ki ng at Capital Health Case Center as CNAs. They lifted
Resi dent 21 from her wheelchair to her bed in her room One CNA
lifted Resident 21 by picking her up under her arns while the
other CNA lifted the resident under her knees.

Christine Frazier testified at hearing. |In her testinony
she referred to the hearsay statenent by Resident 21 to the
effect that her legs were hurting and that the CNAs shoul d not
touch Resident 21's legs. This statenent was made before the
CNAs picked Resident 21 up and placed her in her bed.
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Accordi ng to WAnda Sapp's hearing testinony, even before the
CNAs |ifted Resident 21 and placed her in her bed, as Ms. Sapp
wal ked into the resident's room Resident 21 said "Wanda ny | egs
hurt." As Ms. Sapp described it, she heard Resident 21 conplain
that Resident 21 wanted to go to bed.

During the lift and follow ng the placenment in the bed
neither CNA reports hearing Resident 21 nake further comment
concerni ng her well bei ng.

As of the March 2000 survey Resident 21 was di agnhosed as
parapl egic, suffering from depressive disorder, hyper-tension,
neur ogeni ¢ bl adder, and di abetes nellitus. Resident 21 was
m ssing a knee cap which caused that leg to be stiff. Resident
21 could not feed herself and needed assistance in bathroom use.

Ms. Edith Golden who testified at the hearing, described a
conversation Ms. Golden held with Resident 21. Resident 21 is
Ms. Golden's aunt. This conversation concerned the February 16,
2000 incident in which Ms. Frazier and Ms. Sapp noved Resident 21
fromthe wheelchair to her bed. Resident 21 told Ms. CGol den that
one CNA braced the Resident's foot under the CNA's armto keep it
straight while she was novi ng Resident 21. Wen this occurred
Resident 21 told Ms. CGolden that Resident 21 exclained "ouch
that hurts.”

According to the nurses' notes maintai ned on Resident 21 at
the Capital Health Care Center, Resident 21 comented on the
incident as "it was an accident, my foot got caught when they
were putting ne back to bed." It is further indicated in the
nursi ng notes on February 18, 2000, concerni ng Resident 21, that
Resi dent 21 said that her foot was caught under a CNA's arm when
being transferred fromWC, taken to nmean the wheelchair, to the
bed on February 16, 2000.

Ms. Myra Flores took part in the survey at Capital Health
Care Center in March 2000. Ms. Flores testified at hearing. 1In
her testinony she referred to an interview conducted with
Resi dent 21 on March 8, 2000. M. Flores testified that she had
i nqui red of Resident 21 concerning the details of when the
resi dent broke her foot. Resident 21 told Ms. Flores that on
February 16, 2000, she left the nursing hone in the norning for a
visit with her sister. Resident 21 stated to Ms. Flores that two
CNAs transferred her fromher bed to the wheelchair. This was a
manual transfer, according to the statenent Resident 21 gave
Ms. Flores. No nechanical lift was used. Resident 21 denied
having any pain at that point in tinme. Resident 21 told
Ms. Flores that when she returned to the facility she was
transferred fromthe wheelchair to her bed by two other CNAs.
Resident 21 told Ms. Flores that one CNA took the resident under
her arnms while the other CNA held the resident's | egs behind the
calves. Wen the two CNAs |ifted her sinultaneously, Resident 21
told Ms. Flores that the resident heard sonmething snap in the
vicinity of her ankle. Resident 21 denied crying out in pain.
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Resident 21 told Ms. Flores she nmade a face. Resident 21 told
Ms. Flores that the two CNAs that noved her fromthe wheel chair
to the bed "slung her around to her bed funnily." Resident 21
told Ms. Flores that as the day progressed beyond that point in
time the resident felt pain in her ankle.

Resident 21 is an elderly person and disabled adult as
defined in Section 825.101, Florida Statutes. The hearsay
statenents attributable to Resident 21 do not constitute
descriptions of acts of abuse or neglect, or exploitation, the
of fense of battery, or aggravated battery, or assault, or
aggravat ed assault or any other formof activity recognized in
Section 90.803(24), Florida Statutes, as an exception to hearsay.

By contrast, the statenents attributable to Resident 21
found within the nurses' notes that have been referred to are
exceptions to hearsay as statenents for purposes of nedica
di agnosis or treatnment. Section 90.803, (4), Florida Statutes.

Finally, all statenents attributable to Resident 21 may be
used to supplenment or explain other conpetent evidence. Section
120.57(1)(c), Florida Statutes.

COPI ES FURNI SHED

Christine T. Messana, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building 3, Suite 3431

Tal | ahassee, Florida 32308-5403

Jay Adans, Esquire
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215 South Monroe Street, Suite 400
Post O fice Box 11300

Tal | ahassee, Florida 32302

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
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Tal | ahassee, Florida 32308

Julie @Gllagher, General Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this recormended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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